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AUTUMN NEWS
Welcome to our Construction Team Autumn 2021
newsle�er! We hope it finds you well. In it, we look at
some of the key issues and developments that are
currently affecting the industry.
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COVID 19 UPDATE
On 5th July, the government published its COVID-19 Response:
Summer 2021 (Roadmap), se�ing out the details of step 4 of the
roadmap out of restrictions for England on 19 July 2021. The rules and
regulations has been replaced with advisory measures, which will allow
businesses to relax the rules, whilst being mindful of the virus.
Businesses will be encouraged to continue to use the NHS track and
trace system, and to maintain cleanliness, and so on, but will not be
under a legal obligation to do so.

The Construction Leadership Council (CLC) published a note on 15th
July stating that their Site Operating Procedures and Branch Operating
procedures will still be available as reference documents after 19th July,
the date when most restrictions will be lifted. This is to allow businesses
to continue to follow the guidance if they choose to do so. The CLC
has also updated its guidance on the use of face coverings in
construction in line with the latest government guidance that face
coverings should be worn in crowded and enclosed spaces when people
mix with others they don’t normally meet.
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SUPPLY CHAIN ISSUES IN CONSTRUCTION
Supply chains have been hit particularly hard by the pandemic and other world events that have
occurred recently- there is a global shortage of raw materials which has pushed prices of
materials up considerably and caused delays to many projects. This, teamed with an increase in
domestic construction projects during the pandemic, the effects of Brexit, a warmer winter
affecting timber production, an increase in shipping costs due to a shortage of containers, the
blockage of the Suez Canal back in March and April, and a shortage of HGV drivers (to name but
a few!) has led to a crisis in availability of materials. The shortages and delays have particularly
affected smaller independent tradespeople who are less likely to store much stock. Under most
construction contracts, it is the contractor who bears the risks of shortage of materials, labour,
increase in prices and delay in delivery. Both JCT and NEC contain provisions for volatile market
periods, which can be added into the contracts (see the fluctuations clauses in JCT and the NEC 4
Secondary Option X1), providing a means for collaboratively sharing the risks associated with
volatility. However, historically, these clauses have not often been added due to a previous
stable market.

Therefore, to balance the risks, contractors should seek to negotiate for the contract to apply the
optional volatility clauses. Contractors, clients and suppliers could also consider sharing the risk
of payments, for example by agreeing to up-front ordering and payment. Note that this approach
would probably require some form of security for the client’s protection, such as vesting
certificates/advance payment bonds. Longer mobilisation/lead- in periods could also be used. The
delay or non- availability of certain materials also means that the chances of having to instruct a
change under the contract are very high- again, parties should aim to work together to manage
the costs of these events, rather than leaving one party out of pocket.

This collaborative approach is strongly encouraged by the CLC, who observe that the volatility in
the market is likely to be something that we must live with for a while to come, having a
significant impact on timeframes and delivery costs. This approach can only be encouraged going
forwards and will benefit the industry as a whole.
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BUILDING SAFETY BILL
A recent key development in the industry is the
Building Safety Bill, which was published by the
government on 5th July in response to the Grenfell
Tower tragedy in 2017. The Bill is a set of “ground
breaking reforms to give residents and
homeowners more rights, powers and protections,
making homes across the country safer.” Most
notably, the Bill extends the time limit for bringing
compensation claims by occupants of substandard/
unsafe buildings against developers and builders
from 6 years to 15 years and applies
retrospectively. This means that an occupier of a
building constructed in 2010 has until 2025 to bring
a claim where there is defective work in a building.
There will also be a new homes ombudsman
scheme in place to enable occupiers to make
complaints and seek compensation or other forms
of redress- this will give tougher penalties for
parties who do not comply, including criminal
charges.

The Building Safety Regulator will also oversee all
the new building checks that will be required by
the Bill, rather than just relying on building control
as the final check. All parties involved in the build
will have to show that their work maintains the
quality expected of the design and specifications
throughout the whole process of the build. This
will significantly change current working practices
as parties are held to account throughout the
whole building process.

It also means a change for building owners who
will be required to actively manage safety risks
through every stage of the lifecycle of the building.
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CONSTRUCTION DRINKS

We are looking to hold our previous very popular construction drinks reception in the Autumn – our first one
since the pandemic hit. Please let us know if you would like to be added to the guest list.

If you have any construction related queries at all, please contact a member of the team. We hope you had a
relaxed and happy summer and look forward to seeing you soon!
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